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AFFORDABLE CARE ACT

‘Cadillac Tax’ Delay Gives Employers Welcome Relief
EMPLOYERS AND their workers will get
some temporary relief from the impending
“Cadillac” health insurance tax after Congress approved a delay as part of the budget
deal it sent to the president.
President Obama signed the budget, which
means that the excise tax will not take effect
until 2020, instead of 2018.
While some analysts predict that the delay is
a precursor to an outright repeal of the tax,
benefits experts say it is unlikely to dampen
ongoing efforts by employers to rein in their
health insurance costs.
Under the Affordable Care Act, the excise tax
will be applied at a rate of 40% on any premium in excess of set thresholds: currently
$10,200 for an individual policy and $27,500
for family policies.
Those thresholds will change annually based

on the rate of inflation.
Under the law, health insurers are required
to pay the tax, but they are expected to pass
on the tax to group health plans, which will
result in both employers and employees
paying it in the end.
Employer groups lauded the delay. The
Washington-based American Benefits Council, which counts mostly large employers
as members, said it considers the delay
a “down payment on a full repeal.”
Other employer groups said they would
use the extra time to further explore ways
to keep their policies under the Cadillac
threshold.
The tax is designed to dissuade the use of
more expensive and generous plans, which
many health care pundits blame for overutilization of health services.

The tax is also expected to help pay for
subsidizing health insurance costs for
low-income individuals purchasing plans
through public exchanges.
Despite the delay, employers are likely to
continue to seek out ways to reduce their
overall group health insurance premium
outlays.
Group health plan costs rose 3.8% in 2015
from the year prior to an average $11,635
per employee, according to Mercer Benefits.
CADILLAC TAX IS SERIOUS
BUSINESS

According to an August 2015 survey by the
National Business Group on Health, 72%
of employers expected at least one of their
benefit plans to hit the excise tax in 2020
if they didn’t control costs.
See ‘Explore’ on page 2
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TREATING INJURED WORKERS

New Law Aims to Cut Workers’ Comp Drug Costs
A NEW law that took effect this year goes
after drug costs and is expected to further
reduce workers’ comp claims costs in California.
The new law establishes a drug formulary
that would limit the types of medications
that can be used to treat injured workers.
The law is seen as vital to controlling costs
as the cost of some medications – particularly off-label, compound medications
and specialty drugs – continues to rise
at a quickening pace.
Also, because California’s workers’ comp
system lacks a drug formulary, there have
been allegations of price-gouging for
certain pharmaceuticals, like compound
medications.
Over the past decade, the workers’ comp
spending on prescription drugs has boomed

more than 250% and accounts for some
13% of a claim’s overall medical costs,
according to the California Workers’ Compensation Institute. But as claims age,
drugs can account for as much as 20%
of a claim’s medical costs.

patients receiving powerful narcotic painkillers don’t report any improvement in function
or quality of life, and they are still reporting
pain at a six, seven or eight on a 10-point
scale. The medications are not doing
anything to address the root causes of the
pain, the injured worker doesn’t return to
work, dosages increase and new drugs are
required to deal with side effects.

The institute’s research suggests that a
formulary could save California employers
anywhere from $124 million to $420
million a year.

Pew said there might be some situations
in which a strong opioid is appropriate for
non-malignant cancer pain, and a formulary
would still allow injured workers access to
these drugs in such situations.

Another concern for employers is highly
addictive opioid medications. While the
drugs are not particularly expensive,
overuse and abuse can lead to worse
workers’ comp outcomes, such as longer
times away from work, and addiction.

The law requires the Division of Workers’
Compensation to include in the formulary
guidance on how an injured worker can
access drugs for off-label use “when
evidence-based and medically necessary.”

Mark Pew, senior vice president for Prium
Medical Cost Management, told the news
website workcompcentral.com that many

Continued from page 1

Explore Options for Getting under The Tax Threshold
According to the bipartisan nonprofit Committee for a Responsible Federal Budget,
delaying the Cadillac tax until 2020 would
cost the government $16 billion.

the ACA uses “suitable” benchmarks to
determine if the tax should be adjusted to
reflect age and gender factors in setting
the thresholds for levy.

Repealing it would cost $91.1 billion over
10 years, the committee said recently.

WHAT YOU CAN DO

There was another caveat in the budget bill.
It requires the U.S. comptroller general and
the National Association of Insurance Commissioners to conduct a study of whether
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2018 Cadillac tax.
Actions include moving to a consumerdirected health plan (53%), reducing
benefits (37%) and adopting wellness
and preventive initiatives (28%).

According to the International Foundation
of Employee Benefit Plans’ “2015 Employer-Sponsored Health Care: ACA’s Impact
Survey,” 34% of employers had started
taking action to avoid triggering the
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You should run a financial projection to
determine if your organization is expected
to be affected by the Cadillac tax.
If you expect to be affected, talk to us
about cost mitigation strategies.

Get a Quote and Get Your Questions Answered
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INSURE YOUR BUSINESS

INSURE YOUR STAFF

WHY VMA INSURANCE

Coverage for liability, auto,
property, management, workers’
compensation and more

Medical, dental, vision, life,
disability, executive
reimbursement and more

VMA Insurance Services offers
preferential group rates and other
cost-saving benefits

ACA COMPLIANCE

The Delicate Subject of Cash in Lieu of Coverage
WHAT IF you hire a new employee, who rejects your
offer of health benefits because they want to stay on
their spouse’s plan and they ask for a higher rate of
pay instead?

Just remember that:

The “employer shared responsibility” requirement
of the Affordable Care Act bars employers – with the
threat of a $36,500 penalty – from giving an employee
cash with which to purchase health insurance on their
own.

• The written language of your cafeteria plan must
clearly state that each eligible employee has the
option to either enroll in the benefits or receive cash.

But how about if you are just increasing their pay
based on the fact that you are not shelling out a higher
amount for the employer portion of their premium?
Employment law attorneys have been receiving more
queries about how to deal with such a request, and in
this article we’ll explore how employers can legally do
so as long as they are willing to deal with the downsides and potential for conflict with regulators.
To make sure they protect themselves, some employers
require employees that opt out of the company health
plan to certify that they have other coverage.
This is also a questionable move that can have certain
ramifications for employers.
It is legal to offer employees cash in lieu of health
plan benefits, but it has to be done appropriately
through a cafeteria plan that includes a “cash-in-lieu”
agreement. If they opt out for cash in the agreement,
they will be taxed on those funds as if they
were wages.

• Cash should not be provided to enable an employee
to purchase an individual policy in the open market
or an exchange.

• The agreement must be under the auspices of your
Section 125 cafeteria plan. It cannot be an oral arrangement. The language in your plan must include
wording explaining that only those employees who
choose the cash option will be taxed on the cash
that they receive.
• The cash amount must be uniform for all employees.
If not, you run the risk of creating another problem
for yourself: that your plan could fail the nondiscrimination test of the ACA.

WHAT YOU SHOULD DO
If you offer or are planning a cash-in-lieu arrangement,
you should talk to us or an employee benefits attorney
first. You need to make sure that:
• You are not opening yourself up to scrutiny by
regulators or the tax authorities, and the resulting
penalties.
• You ask if you should require that employees sign
a statement affirming they have coverage from
another source.

THE BIG MISTAKE
Do not give employees cash to purchase
their own plan. This is what’s known as
an employer payment plan, which could
result in a penalty of $100 per day per
employee (or $36,500 per affected
employee per year).
• The option does not result in employees who opt in
to your group health plan being taxed.
• You offer the option only through a cafeteria plan.
• Your Section 125 plan document is updated with
the appropriate language to show that employees
choose either to enroll in benefits or to receive cash.
• Your plan-related materials are updated to ensure
that the option is disclosed to all eligible employees.
• All written waivers for coverage include the cash-inlieu option, and that employees clearly indicate that
they are waiving coverage that the employer has
offered as required under the ACA and the employer
mandate.
• You offer the opt-out option to all eligible employees, not to just a select few.
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Protecting Your Secrets when Staff Defect
LOSING A worker to a competitor will obviously raise concerns about your firm’s trade secrets
being leaked or losing customers who may be loyal to that employee.
When an employee leaves you to go work for a competitor, it’s likely that they’ve been planning
the move for weeks, if not months. During that time, they could have been collecting important
company information, like customer lists and detailed product information.
Fortunately, there are steps you can take to reduce the chances of any negative fallout. The law
firm of Fisher & Phillips LLP in a recent blog recommended that you:
•
•
•
•
•
•
•

Discontinue remote electronic access
Ensure they return all records and property
Freeze usage of employee’s computer
Conduct exit interview
Check computers
Transition clients
Notify former employee of
contractual obligations
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