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When Injuries at Work Don’t Equal Workers’ Comp
had occurred as a result of his employment. The
insurer denied the claim and she appealed.
WHY THE EMPLOYER IS NOT ON
THE HOOK
The court noted that the plaintiff had failed to
show the two underpinnings of a workers’ comp
claim:
• That the death arose in the course of
employment, and
• That the death was related to employment.
While it’s indisputable that the heart attack
happened at work, the court said the evidence
showed that it was not related to his work.

Not all workplace injuries or deaths are
compensable and actions by supervisors can
reduce your liability, as a recent court case
shows.

day off if he was feeling poorly, but Kelly said
he would work. Still, the supervisor gave him a
light duty assignment in consideration of how
he was feeling.

In the case, a heating and air conditioning
technician died of a heart attack while working
in an attic. His wife was denied workers’ comp
death benefits by the insurance company and a
workers’ comp judge on the basis that the heart
attack was not related to work.

While the technician was laying a thermostat
wire in the attic of the building, other workers
heard moans and climbed the 15-foot ladder to
investigate. They found him lying incoherent on
the floor thrashing around and bleeding from his
head, face and leg.

But the case could have gone the other way had
the technician’s supervisor acted differently.

An ambulance transported Kelly to hospital,
where he was pronounced dead. The autopsy
findings revealed the presence of coronary artery
disease, coronary heart disease, atherosclerotic
heart disease, and ischemic heart disease.

In the case of Lisa Kelly vs. Workers’
Compensation Appeals Board in Pennsylvania,
the technician, upon arriving at work, told his
supervisor that he was feeling weak and tired.
His supervisor told him that he could take the

The widow filed a workers’ comp claim for
survivors’ benefits, claiming his heart attack

Kelly’s supervisor and other workers all said that
the work the technician had been assigned was
not strenuous work, like much of the other work
they engage in.
The doctor said that the autopsy indicated
that the technician had been suffering from
insufficient blood flow to the heart eight to 12
hours before coming to work, and that he was
at risk for a heart attack regardless of what he
had done that day.
THE TAKEAWAY
Workers’ comp attorneys say this case could
have gone the other way had the supervisor not
acted appropriately. In this case, he did the right
thing by offering to send Kelly home for the day
and, when the worker refused, he was instead
assigned light duty.
While employers are responsible for keeping
their workers safe, they cannot do much about
their underlying health problems.
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For a quote on workers’ comp insurance, business insurance,
or health insurance, please contact David Katz.

David Katz
CA License #0712961
415-489-7614
david@vma.bz
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Stay Legal When Conducting Legal Background Checks
With the number of harassment, discrimination
and other employee lawsuits growing, besides
examining their internal policies, employers
need to be careful about who they hire.

1. Always notify the employee or
applicant that you plan to conduct
a background check.

Apart from calling previous employers and
schools and checking for any lawsuits with the
courts, many businesses will also consider using
a vendor to do a background check and to look
at an applicant’s social media posts.

Scan the QR code to
view the PDF online
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Several states have social media laws in
place that restrict employers from asking job
applicants or existing employees from sharing
their login credentials or private information. But
hiring managers and recruiters are free to check
the information and photos of anyone which is
available in the public domain.
If you plan to check an applicant’s social media:

3. If you use a third party for the
background check, certify that
they comply with the FCRA.
4. If you reject an applicant based on
their consumer report, you must
give them a notice that includes a
copy of the report and a copy of “A
Summary of Your Rights under the
Fair Credit Reporting Act” (on the
FTC’s website).

• Notice.
• Consent.
• Steps required before taking an adverse
action based on information from the
background check (like rescinding an offer).
• Using out-of-state agencies to pull court
records.
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CHECKING SOCIAL MEDIA

2. Get written permission. This can
be part of the document you use
to notify the person that you will
get a consumer report. If you
want to get reports throughout the
person’s employment, make sure
you say so.

The key to staying on the right side of the
law is following the Fair Credit Reporting
Act (FCRA). Despite its name, the law covers
more than just credit checks. It governs how
an employer or a third party entity gathers
background information and what it can access.
It established requirements for:

Visual Media Alliance

The Federal Trade Commission, which regulates
the FCRA, outlines the rules employers must
follow on its website: www.ftc.gov

FOLLOW THE RULES

|

• Know what you are looking for and why the
information is relevant to your hiring decision.
• Is the information relevant to the hiring
decision? You may find social media posts
that are distasteful, but you may not know
the whole story behind a post.
• Is the information reliable? Social media
sources may contain false, doctored and biased
information, and posts can easily be forged.
• Give a candidate the chance to explain or
dispute any information you find.

Get a Quote and Get Your Questions Answered

| insurance.vma.bz | 800-659-3363

INSURE YOUR BUSINESS

INSURE YOUR STAFF

WHY VMA INSURANCE

Coverage for liability, auto,
property, management, workers’
compensation and more

Medical, dental, vision, life,
disability, executive
reimbursement and more

VMA Insurance Services offers
preferential group rates and other
cost-saving benefits

MEDICAL COSTS

Firms Rethink HDHPs as People Struggle with Medical Bills
As the number of employers offering highdeductible health plans continues growing, it
may be at a high cost.

Now, some firms are rethinking their use of
these HDHPs and trying to reduce the burden
on their workers, according to news reports.

Some employees are going broke and filing
bankruptcy because they cannot afford all of
the out-of-pocket expenses and deductibles
they must pay in these plans – just like the bad
old days in the 1990s and 2000s.

SKIMPING ON CARE

Besides being in plans with high deductibles,
many employees are also paying more for
coverage as employers have shifted more and
more of the premium burden to their staff.
Also, studies show that many people with HDHPs
are forgoing necessary treatment and not taking
the recommended dosages of medicines because
they can’t afford the extra costs.
A 2017 report by the Centers for Disease
Control and Prevention found that 15.4% of
adults in HDHPs in 2016 had issues paying bills,
compared to 9% of those with other types of
insurance. And there have been a number of
news reports about the deep financial toll on
HDHP enrollees that have suddenly been hit by
serious maladies.
Meanwhile, the average deductible for a family
rose $4,500 in 2017 from $3,500 in 2006,
according to a Kaiser-HRET 2017 survey of
employer-sponsored health plans.

Studies show that many put off routine care or
skip medication to save money.
That can mean illnesses that might have
been caught early go undiagnosed, becoming
potentially life-threatening and enormously
costly.
A study by economists at University
of California, Berkeley and Harvard
Research, published in the Journal of
Clinical Oncology
Findings: When one large employer switched
all of its employees to high-deductible plans,
medical spending dropped by about 13%.
That was not because the workers were
shopping around for less expensive treatments,
but rather because they had reduced the amount
of medical care they used, including preventative
care.
The study found that women in HDHPs were
more likely to delay follow-up tests after
mammograms, including biopsies and earlystage diagnoses that could detect
tumors when they’re easiest to treat.

COMPANIES WITH
SECOND THOUGHTS
Some large employers – including
JPMorgan Chase & Co. and CVS
Health Corp. – have said they would
reduce deductibles in the health
plans they offer their employees or
cover more preventative care.
CVS Pharmacy in 2013 moved
all of its 200,000 employees and
families into HDHPs. During routine
questionnaires, CVS later found
that that some of its employees had
stopped taking their medications
because of costs.
The company, in response,
expanded the list of generic drugs
its employees could buy for free
to include some brand name
medications, as well as insulins.
A report by the Robert Graham Center
for Policy Studies in Family Medicine and
Primary Care, published in Translational
Behavioral Medicine
Findings: People with HDHPs
but no health savings accounts
are less likely to see primary care
physicians, receive preventive
care or seek subspecialty services.
Compared to individuals with
no deductibles, those enrolled
in HDHPs without HSAs were
7% less likely to be screened for
breast cancer and 4% less likely
to be screened for hypertension,
and had 8% lower rates of flu
vaccination.
Oddly, many people in HDHPs are
also forgoing preventative care
services, even though the costs
are exempt from out-of-pocket
charges, including the deductible
under the Affordable Care Act.
This is likely because most people
don’t know that the ACA covers
preventive care office visits,
screening tests, immunizations
and counseling with no out-ofpocket charges.
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For more information on VMA’s workers’ comp,
health or voluntary benefits programs,
please contact VMA Insurance Services.
Visit insurance.vma.bz for details.

|

INSURANCE SERVICES

September 2018

ABOUT US
The Risk Report is provided to members
of Visual Media Alliance and clients of
Visual Media Alliance Insurance Services,
its wholly owned subsidiary. VMA
Insurance Services provides a full suite of
insurance programs including property and
liability, commercial auto, management
liability, professional liability (errors &
omissions), and group health programs
to over 750 firms.

Beware of the E-mail Compromise Scam

VICE PRESIDENT
David Katz

• If you get a suspicious e-mail from an executive, confirm by sending a new e-mail (do
not reply) asking them about the payment.
• The e-mails have a similar tone, urging secrecy and expedience. Set up your e-mail
gateway to flag key words such as “payment,” “urgent,” “sensitive” or “secret.”
• Look for odd uses of the English language. Many of the scammers are foreigners
abroad.
• Make sure you have effective malware detection in place.
• Scrutinize all e-mail requests for transfer of funds to determine if the requests are
out of the ordinary.
• Tell accounts payable staff to get to know the habits of customers, including the
details of regular payments.
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African organized-crime rings have been targeting U.S. business with “e-mail compromise”
scams that are costing firms millions of dollars every year.
The two main scams are when they spoof an executive’s e-mail account and an e-mail
and ask the controller to wire money to pay a bill, or they spoof a vendor’s e-mail address
and ask for payment of a fake invoice.

AVOID GETTING BURNED

This newsletter is not intended to provide legal advice, but rather perspective on recent regulatory issues, trends and standards affecting insurance, workplace safety, risk management and
employee benefits. Please consult your broker or legal counsel before acting on any articles. Produced by Risk Media Solutions on behalf of Visual Media Alliance. All rights reserved. Copyright 2018.

